
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION

SHOW, INC., ET AL §
§

VS. §    ACTION NO. 4:12-CV-429-Y
§

UNITED STATES OF AMERICA §

ORDER PARTIALLY GRANTING MOTION FOR ATTORNEYS' FEES AND EXPENSES

Pending before the Court is Plaintiff's Motion for Attorneys'

Fees and Expenses (doc. 113).  After review of the motion, the

related briefs, the evidence highlighted in them, and the

applicable law, the Court concludes that the motion should be and

hereby is PARTIALLY GRANTED.1

Plaintiffs filed this suit under the Horse Protection Act

("HPA"), 15 U.S.C. 1825(d)(6), alleging that the United States

Department of Agriculture ("USDA") impermissibly exceeded the scope

of its authority and deprived Plaintiffs of their rights to due

process when it created a regulation ("the Rule") that required

certain private entities, called Horse Industry Organizations

("HIOs"), to impose mandatory suspensions on participants in

competitive horse events who violated the soring provisions of the

HPA. Plaintiffs' complaint sought to permanently enjoin enforcement

of the Rule.  

This Court entered summary judgment in favor of the United

1Plaintiffs have submitted a second voluminous evidentiary appendix with
their reply brief.  In this district, however, new evidence may not be submitted
with a reply brief.  See Pyramid Transp., Inc. v. Greatwide Dallas Mavis, LLC,
No. 3:12-CV-0149-D, 2012 WL 5875603, *1-2 (N.D. Tex. Nov. 21, 2012) (Fitzwater,
J.); see also N.D. Tex. L. Civ. R. 7.1(i)(1) (requiring that evidence "to support
or oppose a motion" be included in an appendix).  As a result, the Court has not
considered the reply appendix.
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States, concluding, inter alia, that the Rule was a permissible use

of the USDA's regulatory authority.  Plaintiffs appealed the

decision, and the United States Court of Appeals for the Fifth

Circuit reversed and vacated this Court's decision regarding the

validity of the Rule, concluding that the HPA's language did not

give the USDA authority to create the Rule.  

Plaintiffs now seek an award of attorneys' fees and expenses

under the Equal Access to Justice Act ("EAJA"), 28 U.S.C. § 2412. 

Plaintiffs seek an award of $489,500 in market-rate attorneys'

fees, plus costs of $980.14, "invoking [s]ection 2412(b)'s common-

law provision, which authorizes a fee award at market hourly

rates." Prince v. Colvin, 94 F. Supp. 3d 787, 792 (N.D. Tex. 2015)

(Solis, J.).  Alternatively, Plaintiff's seek a fee award of

$349,749, plus the $980.14 in costs, under "[s]ection 2412(d),

which authorizes a fee award at capped hourly rates."  Id.  There

appears to be no dispute that Plaintiffs are prevailing parties

under the statute or that they timely filed their application and

included the required itemization of costs.  See 28 U.S.C.A. §

2412(d)(1)(B) (West 2006).  Rather, the government contends that an

award of fees is inappropriate under the substantive requirements

of the statutory provisions.

A.  EAJA Section 2412(b)

Section 2412(b) of the EAJA provides that the United States is

liable for attorneys' fees and expenses "to the same extent that

any other party would be liable under the common law or under the

terms of any statute which specifically provides for such an
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award."  Id. § 2412(b).  Plaintiffs fail to point to any applicable

statute that allows for the attorneys' fees they seek.  Rather,

Plaintiffs contend that fees would be awarded to them under common

law and thus are appropriate under section 2412(b).

Generally, litigants are responsible for their own attorneys'

fees under common law.  Gate Guard Servs., L.P. v. Perez, 792 F.3d

554, 559 (5th Cir. 2015).  "Even prevailing litigants are

ordinarily not entitled to attorneys' fees from the losing party." 

Blue Skies Alliance v. Tex. Comm'n on Envtl. Quality, 265 F. App'x

203, 206 (5th Cir. 2008) (per curiam).  But section 2412(b) of the

EAJA applies common-law exceptions to the traditional rule barring

recovery of attorney's fees.  Gate Guard, 792 F.3d at 559.  Thus,

the government can be held liable for such fees if it "has 'acted

in bad faith, vexatiously, wantonly, or for oppressive reasons' or

when a 'litigant has conferred a substantial benefit on a class of

persons.'"2  Id. (citing F.D. Rich Co., Inc. v. U.S. ex rel. Indus.

Lumber Co., 417 U.S. 116, 129-130 (1974)).  These exceptions have

been applied, however, "very narrowly" and are "necessarily

stringent standards."  Baker v. Bowen, 839 F.2d 1075, 1080 (5th

2Twice in their brief, Plaintiffs mention this "common-benefit exception." 
See F.D. Rich, 417 U.S. 116, 129-30 ("We have long recognized that attorneys'
fees may be awarded . . . where a successful litigant has conferred a substantial
benefit on a class of persons and the court's shifting of fees operates to spread
the cost proportionately among the members of the benefitted class.")  Plaintiffs
first note that "[u]nder the 'common benefit' exception [to the American rule],
a court may award fees to a party where the party's actions have conferred a
substantial benefit upon a class of persons."  (Pls.' Br. (doc.  114) 12.)  Later
in their brief, Plaintiffs suggest that "the litigation resulted in a common
benefit vindicating a public right."  (Id. 17.)  This "common-benefit exception"
is not further urged in Plaintiffs' opening brief, however, nor is it mentioned
at all in Plaintiffs' reply brief, despite the fact that the government's
response contends that the theory is inapplicable.  (Gov't Resp. Br. (doc. 121)
12 n.4.) Because Plaintiffs do not present argument or highlight evidence
demonstrating the applicability of this theory, the Court has not addressed it. 
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Cir. 1988); Gate Guard, 792 F.3d at 561.  Furthermore, "[b]ecause

the EAJA is a partial waiver of sovereign immunity, it must be

strictly construed in the government's favor."  Texas Food Indus.

Ass'n v. U.S. Dep't of Agric., 81 F.3d 578, 580 (5th Cir. 1996). 

"'A party should not be penalized for maintaining an aggressive

litigation posture,' and a court should award fees only in

extraordinary cases."  Gate Guard, 792 F.3d at 561 (quoting Batson

v. Neal Spelce Assocs., Inc., 805 F.2d 546, 550 (5th Cir. 1986)).

Plaintiffs initially contend that they should be awarded

market-rate attorney's fees under section 2412(b) based on the

government's "unreasonably obdurate conduct."3  (Pls.' Br. (doc.

114) 12.) The case upon which Plaintiffs rely, however, equates

"'unreasonable and obdurately obstinate'" behavior with conduct

that is "vexatious, groundless, or in bad faith."  (Id. (quoting

Fairly v. Patterson, 493 F.2d 598, 605 n.10 (5th Cir. 1974).)  A 

recent opinion of this Court concluded that "in the Fifth Circuit,

the specific standard for the 'bad faith' that Section 2412(b)

requires for the common-law exception can be met by a showing of

actions that are taken in bad faith or vexatiously or wantonly or

for oppressive reasons."  Prince v. Colvin, 94 F. Supp. 3d 787, 

799 (N.D. Tex. 2015) (Solis, J.); see also Perales v. Casillas, 950

3The Court has been hampered by the confusing nature of Plaintiffs' brief
in support of their motion regarding their request for market-rate fees under
section 2412(b).  As the government notes in its response, (Gov't Resp. Br. (doc.
121) 8-9), many of the cases cited by Plaintiffs in this section of their brief
concern substantial justification under section 2412(d), rather than bad faith
under section 2412(b).  See Pls.' Br. (doc. 114) 11-12 (citing U.S. v. 515
Grandy, LLC, 736 F.3d 309, 317 (4th Cir. 2013); Hackett v. Barnhart, 475 F.3d
1166, 1174-75 (10th Cir. 2007); Marcus v. Shalala, 17 F.3d 1033, 1036 (7th Cir.
1994); Smith v. Bowen, 867 F.2d 731, 734 (2d Cir. 1989); and SEC v. Fox, 855 F.2d
247, 251-52 (5th Cir. 1988)).
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F.2d 1066, 1071 (5th Cir. 1992) ("Section 2412(b) incorporates the

'American rule' for fee-shifting, which permits a fee award only

when the losing party acted 'in bad faith, vexatiously, wantonly,

or for oppressive reasons.") (emphasis omitted).  This so-called

"bad-faith" exception is disjunctive; that is, the standard can be

met by proving the existence of any one of these types of conduct. 

See Gate Guard, 792 F.3d at 561-562; Prince, 94 F. Supp. 3d at 799. 

The first three terms (bad faith, vexatiousness, or wantonness)

"may require a party's position to be frivolous, [but] the last

[i.e. for oppressive reasons] does not."  Gate Guard, 792 F.3d at

561; see also Prince, 94 F. Supp. 3d at 802 ("mere recklessness

does not meet the required showing, without more, such as taking a

frivolous position, harassment, or acting with an improper

purpose").  As a result, "a 'finding of bad faith is warranted

where an attorney knowingly or recklessly raises a frivolous

argument, or argues a meritorious claim for the purpose of

harassing an opponent.'"  Id. (quoting Rodriguez v. United States,

542 F.3d 704, 709 (9th Cir. 2008)).  

Plaintiffs provide no evidence that the government pursued

this litigation or made arguments in this case for harassment or

oppressive reasons.  Rather, Plaintiffs instead contend that the

government "knew, or should have known, (1) that the HPA did not

authorize it to adopt the Regulation and (2) that adopting the

Regulation would contravene the Act."  (Pls.' Br. (doc. 114) 13-

14.)  Thus, it appears Plaintiffs contend that fees are warranted

under section 2412(b) because the government recklessly adopted a
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frivolous position.  "A claim may be frivolous if the result of

factual inquiries undeniably favors one party and no reasonable

person could find otherwise."  Gate Guard, 792 F.3d at 563.  "'A

frivolous case is one that is groundless . . . with little prospect

of success; often brought to embarrass or annoy the defendant.  The

case is frivolous when the government's position was foreclosed by

binding precedent or so obviously wrong as to be frivolous.'"

Rodriguez, at 710-711 (quoting U.S. v. Manchester Farming P'ship,

315 F.3d 1176, 1183 (9th Cir. 2003)).  

The Court cannot conclude that the government's position in

this lawsuit rose to the level of frivolity required to justify an

award under 2412(b)'s bad-faith exception.  Indeed, the Court notes

that, although ultimately reversed by the Fifth Circuit, it sided

with the government's position on two occasions: during the initial

proceedings regarding Plaintiffs' application for a restraining

order, and subsequently on summary judgment.  That fact suggests

that the government's position was not wholly frivolous, even

though the Fifth Circuit ultimately sided with the Plaintiffs

regarding interpretation of the HPA. 

Furthermore, the only evidence Plaintiffs cite in support of

their contention that the government recklessly adopted a frivolous

position consists of events that occurred during the rule-making

process prior to litigation.  But a conclusion that a party has

acted in bad faith, vexatiously, wantonly, or for oppressive

reasons so as to warrant the imposition of fees under section

2412(b) is appropriate only for "conduct related to the litigation,
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either in response to a claim before a suit has been filed or in

the course of the litigation after a suit has been filed."  Sanchez

v. Rowe, 870 F.2d 291, 294 (5th Cir. 1989); see also Perales, 950

F.2d at 1071 (concluding that in determining whether to award fees

under section 2412(b), "[t]he court may consider conduct both

during and prior to the litigation, although the award may not be

based solely on the conduct that led to the substantive claim"). 

Permitting an award based on conduct giving rise to the claim,

however, is inconsistent with the American Rule:

Extending the bad-faith exception to include bad faith in
the acts giving rise to the substantive claim is
inconsistent with the rational behind the American Rule. 
As the Sixth Circuit explained . . . :

By refusing to penalize a litigant whose
judgment concerning the merits of his position
turns out to be in error, the American Rule
protects the right to go to court and litigate
a non-frivolous claim or defense. The
unsuccessful litigant is not penalized even
when an injured party whose claim is upheld is
not made completely whole because of the cost
of litigation.  The unsuccessful litigant may
be penalized, however, if the litigation was
not maintained in good faith.  In such a case,
the successful party has ordinarily suffered
two wrongs: one in the events giving rise to
the litigation, and another in the wrongful
conduct or instigation of the litigation. 
Attorney fees incurred while curing the
original wrong are not compensable because
they represent the cost of maintaining open
access to an equitable system of justice. 
That policy is not served, however, by denying
fee awards when the justice system has been
wrongfully used.  There is no need to maintain
open access for those who abuse the system. 
The bad faith exception applies when the need
for open access is absent . . . . 

The rationale behind the American Rule remains
intact when there is bad faith in the event
underlying the substantive claim.  A person
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who harms another in bad faith is nonetheless
entitled to defend a lawsuit in good faith.  A
party is not to be penalized for maintaining
an aggressive litigation posture . . . .

Id. at 294-95 (quoting Shimman v. Int'l Union of Operating Eng'rs,

744 F.2d 1226, 1231-32 (6th Cir. 1984)).  Here, the pre-litigation

conduct about which Plaintiffs complain concerns the USDA's 

actions during the rule-making process, specifically, its failure

to recognize that it did not have authority to issue the Rule or to

respond to Plaintiffs' and others' objections on that basis. 

Adoption of the rule, however, is what gave rise to Plaintiffs'

substantive claims.  Cf. Perales, 950 F.2d at 1071 (holding that

the government's "failure to adjudicate voluntary departure and

employment authorization requests, in and of itself, does not

implicate section 2412(b)").  Consequently, the Court concludes

that Plaintiffs have failed to demonstrate that fees are

appropriate under section 2412(b)'s "bad-faith exception."

  B.  EAJA Section 2412(d)

Alternatively, Plaintiffs seek fees under section 2412(d) of

the EAJA.  That section provides that

a court shall award to a prevailing party other than the
United States fees and other expenses . . . incurred by
that party in any civil action . . . brought by or
against the United States . . . , unless the court finds
that the position of the United States was substantially
justified or that special circumstances make an award
unjust.

28 U.S.C.A. § 2412(d)(1)(A) (West Supp. 2015).  Thus, under this

provision, an award of fees is required "unless [the government] is

able to prove that its position was substantially justified or that

special circumstances make an award unjust."  Baker, 839 F.2d at
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1080.  "Substantially justified" as used in this statute "is not

'justified to a high degree,' but rather 'justified in substance or

in the main'--that is, justified to a degree that could satisfy a

reasonable person."  Pierce v. Underwood, 487 U.S. 552, 565 (1988). 

"Substantial justification is a higher burden [than] that of

sanctions for frivolousness; the Government's position must have a

'reasonable basis both in law and fact.'" Davidson v. Veneman, 317

F.3d 503, 506 (5th Cir. 2003) (quoting Pierce, 487 U.S. at 565). 

The standard "is not overly stringent, however, and the position of

the government will be deemed to be substantially justified "if

there is a 'genuine dispute' . . . or 'if reasonable people could

differ as [to the appropriateness of the contested action].'" Id. 

Thus, the test is "essentially one of reasonableness."  Baker, 839

F.2d at 1080 (quotation omitted). 

The government bears the burden of proving that its position

was substantially justified.  Id.  "It must show, based on the

record (including the record with respect to the decisions of the

agency upon which the civil action is based), that it acted

reasonably at all stages of the litigation."  Id.; see also §

2412(d)(1)(B).  The standard "should not be read to raise a

presumption that the Government position was not substantially

justified, simply because it lost the case.'"  Dole v. Phoenix

Roofing, Inc.  (quoting H.R. Rep. No. 1418, 96th Cong., 2d Sess. at

10, 18; 1980 U.S. Code Cong. & Admin. News at 4989, 4997); see also

Spawn v. Western Bank-Westheimer, 989 F.2d 830, 840 ("district

courts should 'refrain from treating every reversal of agency
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action as the functional equivalent of an "unreasonable position"'

under the [EAJA]") (quoting Sierra Club v. Sec'y of the Army, 820

F.2d 513, 517 (1st Cir. 1987)). A party's eventual success or

defeat in the litigation is not determinative of whether or not the

government's position was substantially justified.  See Pierce, 487

U.S. at 569; Perales, 950 F.2d at 1073.  This is not to say,

however, that court proceedings are not a factor, as "a string of

[government] losses can be indicative; and even moreso a string of

successes."  Pierce, 487 U.S. at 569.  

After review of the record and the parties' briefs, the Court

concludes that the government has failed to demonstrate that its

position was substantially justified.  The government points to

three reasons that it contends demonstrate substantial

justification: (1) its initial success in this Court; (2) that the

Rule was imposed in an effort to strengthen enforcement of the HPA

and was a "credible extension and interpretation of the law that

was part of the USDA's vigorous enforcement efforts"; and (3) the

"lack of case law directly to the contrary."  (Govt's Resp. Br.

(doc. 121) 14-15.)  

Regarding the first justification, this Court's acceptance of

the government's position, although a factor to consider, is not

dispositive.  See Davidson, 317 F.3d at 507 ("the district court's

[subsequently reversed] ruling is a factor weighing in favor of the

Government").  And the Court notes that the Fifth Circuit reversed 

at the first step of the rubric announced in Chevron, U.S.A., Inc.

v. Natural Res. Defense Council, Inc., 467 U.S. 837 (1984),
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concluding that the HPA "plainly prohibit[s] the Regulation,"

Contender Farms, 779 F.3d at 271, and that "the Regulation

addresses an area that is plainly outside the USDA's statutory

authority."  Id. at 274.  Thus, although this Court concluded that

the government's position was a reasonable interpretation of the

statute, the Fifth Circuit obviously did not.  While this may make

awkward a finding by this Court that the government's position was

not substantially justified awkward, it does not preclude it.  See

Halverson v. Slater, 206 F.3d 1205, 1210 (D.C. Cir. 2000) ("[W]e

recognize the position in which the EAJA sometimes places our

district court colleagues.  Where, as here, the district court

originally accepts the Government's position and is then reversed

on appeal, the EAJA requires the district court to determine

whether the very Government argument it previously accepted was not

substantially justified, i.e. reasonable.  Yet district courts have

awarded fees in just such delicate circumstances.") 

Regarding the USDA's desire to increase enforcement efforts,

the government notes that prior to the Rule "penalties issued by

HIOs varied," and the "USDA Officer of Inspector General [("OIG"]

issued a report . . . recommending that [its inspectors] improve

its programs for inspecting horses and penalizing violators." 

(Gov't Resp. Br. (doc. 121) 14.)  But as Plaintiffs note, "the OIG

Report did not suggest that the 'underenforcement' problem was

caused by a lack of uniform HIO penalties" or recommend the Rule

ultimately adopted by the USDA.  (Pls.' Reply (doc. 122) 7.) 

Instead, the OIG recommended that the HIOs be eliminated as
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licensing entities in favor of enforcement by "independent, USDA-

accredited veterinarians."  (Admin. R. (doc. 35-20) 3444.) 

Furthermore, the Court questions whether these policy

considerations giving rise to implementation of the Rule are

relevant in light of the Fifth Circuit's decision at Chevron step

one that the statute did not authorize the Rule.  See Halverson,

206 F.3d at 1210 (concluding that "the merits panel invalidated the

final rule at Chevron step one, so neither the policy reasons

motivating the transfer nor the process by which the decision was

made has anything at all to do with evaluating the strength of the

Department's claims that [the statute] authorized the

delegation.").

Finally, the government's third basis for its contention that

substantial justification precludes an award of fees--the lack of

contrary case law--is foreclosed by the Fifth Circuit's decision in

Halverson.  There, similarly to here, the agency's regulation was

invalidated on Chevron step one grounds as plainly contradictory to

the statute.  206 F.3d at 419.  In determining whether the agency's

position was not substantially justified, the court concluded that

the lack of case law directly to the contrary is not dispositive on

the issue: 

Had contrary case law existed, that fact certainly would
have been relevant to the issue before the district
court, for the Department's position most likely would
not have been substantially justified.  But the absence
of contrary case law does not necessarily lead to the
opposite conclusion, i.e., that the Department's position
was substantially justified.  There may be no contrary
case law for reasons having nothing at all to do with
whether the Department's position had merit.  Perhaps
until now secretarial delegations under sections 2104(a)
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or 322(b) had never been challenged.  Or perhaps it had
never occurred to the Department to argue that section
2104(a) permitted delegation to any agency other than the
Coast Guard.

Id. at 418.  

Because these are the only three reasons urged by the

government, the Court concludes that the government has failed to

demonstrate that its position was substantially justified. 

Consequently, an award of fees under EAJA section 2412(d) is

warranted.

C.  Amount of Fees and Expenses

Plaintiffs request a total of $349,779 in fees under EAJA

section 2412(d).  The touchstone for the award of fees under that

section is reasonableness.  See 28 U.S.C.A. 2412(d)(2)(A) (West

2006).  The "'lodestar' method [is used] to calculate attorney's

fees."  Heidtman v. County of El Paso, 171 F.3d 1038, 1042 (5th

Cir. 1999).  The lodestar is determined by "multiplying the number

of hours reasonably expended by an appropriate hourly rate in the

community for such work."  Id.  "There exists a strong presumption

of the reasonableness of the lodestar amount."  Saizan v. Delta

Concrete Prods. Co., Inc., 448 F.3d 795, 799 (5th Cir. 2006). 

"After calculating the lodestar, the court may decrease or enhance

the amount based on the relative weights of the twelve factors set

forth in Johnson [v. Georgia Highway Exp., Inc., 488 F.2d 714, 717

(5th Cir. 1974)]."  Id.  In determining the reasonableness of 

requested attorney's fees, a court looks to whether the attorney

exercised "billing judgment," which

requires documentation of the hours charged and of the
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hours written off as unproductive, excessive, or
redundant.  The proper remedy for omitting evidence of
billing judgment does not include a denial of fees but,
rather, a reduction of the award by a percentage intended
to substitute for the exercise of billing judgment.

Saizan, 448 F.3d at 799 (5th Cir. 2006).  The "fee applicant . . .

ha[s] the burden of proving the reasonableness of the number of

hours expended on his prevailing claim."  Von Clark v. Butler, 916

F.2d 255, 259 (5th Cir. 1990).  

Plaintiffs have requested section 2412(d)'s $125-per-hour

capped rate, adjusted for inflation.  See 28 U.S.C.A. §

2412(d)(2)(A) (West 2006).  After making that adjustment,

Plaintiffs request "an hourly rate for 2011 of $174 per hour; for

2012 a rate of $178 per hour; for 2013 a rate of $181 per hour; for

2014 a rate of $182 per hour; and for 2015 a rate of $180 per

hour."4 (Pls.' Br (doc. 114) at 19-20.)  The government does not

object to these adjusted hourly rates, which the Court finds

appropriate and reasonable.

Rather, the government objects to the number of hours for

which attorneys' fees have been sought.  Plaintiffs' motion

requests recovery for a total of 1,956 billed hours,5 which

represents 610 hours for attorney Karin Cagle; 1,234 hours for

attorney David Broiles, and 112 hours for attorney Justin Chapa. 

(Id. 19.)  

The government initially urges that Plaintiffs' requested fees

4Plaintiffs' cost-of-living adjustments to the hourly cap were made
"[u]sing the CPI Price Index for Cost of Living, All Urban Consumers, Dallas/Fort
Worth."  (Pls.' Br. (doc. 114) 19.)

5The motion erroneously states that the total number of all three
attorneys' billed hours is 1,957.  (Pls.' Br. (doc. 114) 19.)
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should be reduced by ten percent because they failed to demonstrate

"the requisite level of accuracy and contemporaneousness."  (Govt's

Resp. (doc. 121) 17.)  Attorneys seeking fees under the EAJA are

required to keep "contemporaneous records of exact time spent on

the case."  Naporano Iron & Metal Co. v. U.S., 825 F.2d 403, 404

(Fed. Cir. 1987); see also Nat'l Ass'n of Concerned Veterans v.

Sec'y of Def., 675 F.2d 1319, 1327 (D.C. Cir. 1982) ("Attorneys who

anticipate making a fee application must maintain contemporaneous,

complete and standardized time records which accurately reflect the

work done by each attorney.).  "Casual after-the fact estimates of

time expended on a case are insufficient to support an award of

attorneys' fees."  Nat'l Assoc. of Concerned Veterans, 657 F.2d at

1327.  

Citing paragraphs seven and eleven of Broiles's declaration,

the government points out that Broiles admits his "records were

made 'at about the time of the event they record' and the total

number of hours requested are approximations."6  (Govt.'s Resp.

(doc. 121) 18.)  The government further notes that Broiles has

admitted that he "'would not be surprised if there are mathematical

mistakes in the calculations.'"  (Id.)  But the Court notes that

Broiles has not requested recovery for hours he spent working on

the case where he admits contemporaneous time records were not

6Although the government contends that "Plaintiffs' billing records here
are lacking the requisite level of accuracy and contemporaneousness," (Govt.'s
Resp. (doc. 121) 17), the only declaration to which it specifically refers in
support of its position is Broiles's.  And, it appears that both Cagle and Chapa
have actually submitted contemporaneous billing records.  (Pls.' App. (doc. 117-
3) 2154, ¶ 4; 2160-93; (doc. 117-6) 2198, ¶¶ 10-11; 2200-10).  Thus, the Court
confines its review to Broiles's declaration.
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maintained.  (Pls.' App. (doc. 116-2) 2064, ¶7.)  And his alleged

"approximation" was that "he spent approximately 1469 to 1489 hours

on the case through April 30, 2015," (id. at 2069, ¶ 11), not that

all of his requested hours are mere approximations.  Furthermore,

he seeks recovery for a total of 1,234 hours, even though he

estimates he worked significantly more hours.7 

Broiles has, however, failed to submit the actual time records

or the billing statements he sent to his client.  Instead, he lists

his time within his declaration and contends that "the entries are

copies of the statements sent to the clients on the basis of which

they were billed." (Pls.' App. (doc. 116-2) 2076.)  Contemporaneous

time records are, however, preferred.  Because Broiles has failed

to submit them in original form, it is impossible for the Court to

determine whether his representations in his declaration, which he

admits may be include "mathematical mistakes," are indeed accurate. 

As a result, the Court will reduce the amount of Broiles's hours by

five percent.  See Cashman Equip. Corp. v. Rozel Operating Co., 569

F. App'x 283, 289 (5th Cir. 2014) (affirming a fifteen-percent

deduction in fees due in part to counsel's failure to provide

"original time records").  The Court concludes that the ten-percent

reduction the government advocates would be excessive in light of

the fact that it is clear from review of Broiles's declaration that

he has already exercised some billing judgment by reducing the

7Broiles claims it was between 1469 to 1489 hours; the government points
out a discrepancy of 112 hours in that calculation.  But even discounting the
alleged discrepancy, the final number of 1357 remains significantly higher than 
the 1,234 for which recovery is sought, thus evidencing his exercise of billing
judgment.
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amount of fees for which he seeks recovery relative to those he

contends he actually expended.

The government also complains about the use of block billing

in the attorneys' time entries and the vagueness of some of their

entries.  "Litigants take their chances when submitting [vague] fee

applications, as they provide little information from which to

determine the 'reasonableness' of the hours expended on tasks

vaguely referred to as 'pleadings,' 'documents,' or

'correspondence' without stating what was done with greater

precision."  La. Power & Light Co. v. Kellstrom, 50 F.3d 319, 327

(5th Cir. 1995).  Similarly problematic is the use of block

billing, which refers to the "time-keeping method by which each

lawyer and legal assistant enter the total daily time spent working

on a case, rather than itemizing the time expended on specific

tasks."  Fralick v. Plumbers and Pipefitters Nat'l Pension Fund,

No. 3:09-CV-0752-D, 2011 WL 487754, at *5 (N.D. Tex. Feb. 11, 2011)

(Fitzwater, J. ) (quotation omitted).  But "[a] reduction for block

billing is not automatic."  Id.  Rather, the Court must determine

whether the use of block billing has hampered its reasonableness

determination.  After review of Broiles's declaration  and Cagles

and Chapa's billing records, the Court concludes that it has.  On

several days as to each attorney, only one time entry is listed for

almost an entire day's worth of billed work encompassing several

different tasks.8  It is impossible for the Court to determine

8By way of example only, Broiles's declaration provides that on June 14,
2012, he spent 5 hours on "T/C Orr, deliver final to proofreader.  Conf. at
Karin's on Compl., exhibits, decl.  Make changes to Table of Contents and ck. ag.
Exhibits.  Receive and revise TOC.  Send to Veronica with instructions.  Pick up
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exactly how much time was spent on each task and whether the number

of hours claimed for that task was reasonable.  Similarly, some of

counsels' entries are, as noted by the government, vague such that

the Court cannot determine whether time spent on those activities

was necessary and reasonable.9  Consequently, the Court will reduce

the attorneys' total hours by ten percent as a result of their use

of block billing and vague entries. 

The government also objects to 237.6 hours Plaintiffs' counsel

contend were expended in 2011 and 3.4 hours expended in early 2012

on the grounds that these hours were spent on "pre-litigation

activity" that is not compensable.  It appears, however, that

Plaintiffs only requested recovery for 236 hours in 2011.  (Pls.'

Br. (doc. 114) 19.)  Section 2412(d) permits recovery only for

"fees and other expenses . . . incurred by [a prevailing] party in

any civil action . . . including proceedings for judicial review of

agency action." 28 U.S.C.A. § 2412(d)(1)(A) (West 2006) (emphasis

added).  Pre-litigation activity is, as the government admits,

edits, revise Declaration, send final and TOC to all. Complete decl. Received
draft of complaint, T/C Karin re some point.  Print. Begin review.  Print decl.
for comparison." (Pls.' App. (doc. 116-2) 2082.)  Similarly, Cagle represents
that she spent 6.8 hours on June 21, 2012 on "[r]evisions to declaration,
complaint; prepare appendix; complete summons; Call from USDA and DoJ; confer
RDB; draft TR order; revise certificate of conference/ notice."  (Id. (doc. 117-
3) 2165.)  And Chapa alleges that on December 8, 2013, he spent five hours
"review[ing] and edit[ing] Fifth Circuit brief; conduct[ing] background issue
analysis; review[ing] district court briefing."  (Id. (doc. 117-6) 2200.) 
Similarly, Chapa contends that, prior to the day he traveled to the Fifth
Circuit, he spent a total of forty-nine hours on "[p]repar[ing] for Fifth Circuit
oral argument." (Id.)  The Court suspects that amount of time was reasonable for
preparing an appellate argument, but the lack of further detail makes it
difficult to ascertain.

9The billing entries are replete with unexplained notes about "meetings," 
"T/Cs," which the Court presumes are telephone calls, and "emails" with persons
referred to only by initial or first name; indeed, in some instances regarding
emails, the notation is simply a "review emails" or the like.
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compensable where it relates to specific litigation, rather than

time spent becoming acquainted with a particular area of the law. 

See Fabela v. City of Farmers Branch, Tex., No. 3:10-CV-1425-D,

2013 WL 2655071, at *6 (N.D. Tex. June 13, 2013) (Fitzwater, J.)

(noting that "a distinction should be drawn between general

research on an area of law--which is more properly reflected in the

attorney's reasonable hourly rate as a measure of his expertise--

and research specific to a case--which is compensable based on the

amount of time reasonably expended").  After review of Plaintiffs'

2011 and early 2012 entries, the Court agrees with the government

that Plaintiffs have failed to adequately demonstrate that this

time was spent specifically on litigation in this Court.   Rather,

it appears just as likely that the time was undertaken regarding

activities on the administrative level.  Consequently, fees for

these hours are disallowed.   

The government also objects to five hours allegedly spent

working on a never-filed claim under the Paperwork Reduction Act

("PRA") and sixty-nine hours spent opposing amicus curiae

participation in this  Court and in the Fifth Circuit.  The Court

agrees that the hours spent pursuing the never-filed PRA claim

should not be recovered.  But the Court is disinclined to disallow

time spent opposing amicus briefs.  See Hensley v. Eckerhart, 461

U.S. 424, 435 (1983) (noting that "[w]here a plaintiff has obtained

excellent results, his attorney should recover a fully compensatory

fee.  Normally this will encompass all hours reasonably expended on

the litigation . . . [and] the fee award should not be reduced
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simply because the plaintiff failed to prevail on every contention

raised in the lawsuit").

The government also objects to 116 hours allegedly spent on

clerical tasks and non-attorney paralegal work.  "[C]ounsel should

not be awarded attorney's fees for clerical work that could easily

be performed by support staff."  See Harris v. Colvin, No. 3:11-CV-

1089-M-BH, 2013 WL 2896880, *5 (N.D. Tex. June 13, 2013) (Lynn,

J.). After review of the government's listing of such alleged

entries, however, the Court believes that the government has

overstated the number of hours devoted to these allegedly clerical

activities.  Unfortunately, most of the alleged clerical activity

about which the government objects is included in a blocked bill.

The government has attributed an amount of time to each item within

each block billed, but the Court believes that the amount of time

attributed to the alleged clerical activity is vastly overstated.10 

Furthermore, the Court has already imposed a percentage reduction

due to the use of blocked billing and believes any additional

reduction would be duplicative or excessive. 

Finally, the government contends that the 213.2 hours

Plaintiffs' counsel allegedly expended preparing the motion for

fees and supporting documents was excessive and requests that this

amount be reduced by fifty percent.  The Court is inclined to 

10For example, the government lists Broiles's June 16, 2012 entry, which
charges seven hours for "Edit and revise Complaint. Add factual section on
enforcement, effect, cost, appeal procedures.  Reorder sections. Print and edit
a hard copy, with TOC. Complete hard edit and revision."  The item in bold is the
alleged clerical activity to which the government objects.  But the government
has estimated 1.4 hours of the 7 hours were spent on this clerical activity.  The
Court highly suspects it was closer to 1.4 minutes, if even that.  
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agree.  Part of the reason so many hours were necessary is likely

because Broiles detailed his hours in his declaration, rather than

simply providing contemporaneous time sheets.  Additionally,

Broiles admits that part of this time was required because of his

unfamiliarity with the EAJA.11  Nevertheless, these hours do not

include time Plaintiffs' counsel spent on their reply brief.12 

Furthermore, Plaintiffs did not seek recovery for the entirety of

their fees but instead capped the amount requested at 150 hours. 

(Pls.' App. (doc. 116-2) 2075.)  The Court concludes that 150 hours

was reasonable for the preparation of the fee motion, its appendix,

and the reply brief in this case.

After removing the 2011 and early 2012 "pre-litigation" hours

and the 5.1 hours spent on a possible claim under the Paperwork

Reduction Act, counsels' total allowable hours are as follows:

Cagle Broiles Chapa

2012     424.6   575.9    0 
2013  88   265    0
2014  22    76  112
2015       28    122     0  

     562.6  1038.9  112.0

Then, after deducting ten percent from all counsel's hours due to

blocked billing and vagueness, plus another five percent from

11Broiles declares that "[t]he application for fees and expenses has been
difficult and time consuming because the EAJA is different from any fee shifting
statute I have encountered" and that "the application for fees under the EAJA was
new to me, and I spent considerable time on legal research and review of
decisions in order to prepare the relevant arguments and evidence."  (Pls.' App.
(doc. 116-2) 2070-71, ¶ 13.)

12Plaintiffs' reply brief indicates that amount of time was 64.7 hours. 
Nevertheless, the Court suspects that a good portion of that time was for
preparation of the evidentiary appendix submitted in support of the reply brief,
which, as the Court previously noted in footnote one, is inappropriate and has
not been considered.
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Broiles's hours due to his failure to submit contemporaneous time

sheets or billing statements, we are left with the following:

Cagle Broiles Chapa

2012     382.1   489.5    0 
2013  79.2   225.3      0
2014  19.8    64.6  100.8
2015       25.2    103.7    0  

     506.3   883.1  100.8

Thus, for 2012, counsels' total hours were 871.6; for 2013, 304.5;

for 2014, 185.2; and for 2015, 128.9.  As previously mentioned, the

unobjected-to hourly rates by year, adjusted for inflation, were 

$178 per hour for 2012; $181 per hour for 2013; $182 per hour for

2014; and $180 per hour for 2015.  Thus, the lodestar amount for

2012 is $155,145; for 2013, $55,114.50; for 2014, $33,706.40; and

for 2015 $23,202.  The total lodestar amount is $267,167.90, which

the Court finds to be the reasonable and necessary attorneys' fees

incurred in pursuing this litigation.  Neither Plaintiffs nor the

government requests either an enhancement or a reduction to the

lodestar amount based on the other Johnson factors, and after

consideration of the factors, the Court agrees that they do not

warrant a change to the lodestar amount.  As a result, the Court

awards Plaintiffs' $267,167.90 in attorney's fees, plus expenses in

the amount of $980.14.

SIGNED February 29, 2016.

____________________________
TERRY R. MEANS
UNITED STATES DISTRICT JUDGE
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